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ACT 25/2011 ON THE PARTIAL AMENDMENT TO THE 
CORPORATE ENTERPRISES ACT 

 

 

Act 25/2011 on the Partial Amendment to the Corporate Enterprises Act and transposition of 
Directive 2007/36/EC of the European Parliament and of the Council of the European Union, of 
11 July 2007, regulating the exercise of certain rights of shareholders in listed companies (the 
“Act 25/2011” or the “Act”) will enter into force on October 2, 2011. The Act was published 
in the Official Spanish Gazette on August 2, 2011. 

In the words of its preamble, the Act’s main objectives are to (i) reduce the organizational and 
operational costs of corporate enterprises, (ii) include regulations modernising the law 
governing these types of companies, (iii) eliminate some differences between the legal 
provisions for joint stock (“sociedades anónimas”) and limited liability companies (“sociedades 
de responsabilidad limitada”), and (iv) transpose Directive 2007/36/EC, which essentially 
regulates the running of the general meetings of shareholders in listed companies, into national 
law. Likewise, the Act also modifies, amongst others, the rules relating to the independent 
expert’s report regarding mergers included in the Act on Structural Modifications of Enterprises.  

Below are the main novelties introduced by Act 25/2011 regarding each of the objectives 
mentioned in the Corporate Enterprises Act (“CEA”) as well as the amendments to the 
regulation of the independent expert’s report on mergers. It should be noted that the Act also 
includes some other minor modifications, essentially of a technical nature, which will not be 
discussed in this memorandum due to their minor practical significance. 

 
Amendments related to the reduction of organizational and operational costs of 
corporate companies 
 

(i) Convening general shareholders’ meetings: The possibility for the by-laws of 
companies to allow convening the general shareholders’ meeting by announcing it 
on the company’s website or by written communication individually addressed to all 
partners, up until now foreseen only for limited liability companies, has now also 
been extended to include joint stock companies (Article 173 CEA). Companies with 
bearer shares (“acciones al portador”) are excluded from this possibility; the 
general shareholders’ meeting of these companies must be convened by 
announcing it at least in the Official Gazette of the Commercial Registry. Likewise, 
listed stock companies are subject to tougher rules to convene shareholders’ 
meetings which are addressed later on in this memorandum. 

With regard to this issue, Article 11 bis has been included in the CEA regulating 
companies’ websites. Under this provision, creating a corporate website must be 
approved by the general shareholders’ meeting and the decision containing such 
approval must be published in the Commercial Registry or notified to all 
shareholders. The burden of proof for the publication of information on the 
corporate website and the date it was done rests with the directors. This regulation 
clearly intends to solve the problems of interpretation that had arisen from 
including the possibility to convene general shareholders’ meetings through a 
company’s website, as introduced by Royal Decree-Law 13/2010, of December 3. 
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(ii) Removal of the obligation to disclose certain corporate decisions: The obligation for 
joint stock companies to publish, on their websites or in a widely circulated 
newspaper, the decisions to change the company’s name, registered office, or 
replace or amend the corporate purpose (derogation of Article 289 CEA), as well as 
the company’s winding-up resolution (Article 369 CEA) has been removed. 

(iii) Forms of organizing joint stock companies’ managing boards: The possibility, up 
until now foreseen only for limited liability companies, for a company’s by-laws to 
establish different forms of organizing the managing board of that company, 
allowing the general shareholders’ meeting to opt for the preferred method at any 
given time without the necessity of changing the by-laws (Article 23.e) CEA) is 
extended to joint stock companies. 

Rules on the modernisation of company law 
 

(i) Denying information requested by shareholders: The Corporate Enterprises Act 
allows for the directors of a joint stock or a limited liability company to deny 
information requested by the shareholders or partners within the scope of a general 
shareholders’ meeting if they consider that disclosing such information will harm 
the interests of the company, unless the request for information is supported by 
25% of the share capital. Act 25/2011 has introduced the possibility for joint stock 
companies (surprisingly, not for limited liability companies) to reduce that 
percentage in their by-laws to 5% (Article 197.4 CEA). 

(ii) Legal entity acting as director: A new Article 212 bis has been introduced in the 
Corporate Enterprises Act to regulate the regime of representation of the natural 
personal serving as a representative of the legal entity acting as a director. The 
highlight of the new provision is not so much in what it says (in practice, it does not 
introduce major novelties concerning the provisions on this subject in Article 143 of 
the Commercial Registry Regulation), as what it does not say: the definitive text 
does not establish the joint and several liability of the legal entity acting as director 
and the natural person serving as its representative, which was included in the 
draft bill of the Act, even though the Preamble of the Act still refers to such liability, 
probably due to a mistake of the legislator. 

(iii) Convening the board of directors: The directors representing at least one third of 
the members of the board of directors of a joint stock or a limited liability company 
may now convene the Board if, having requested it from the chairman, the 
chairman has not convened the board within a month, without a reasonable cause 
(Article 246 CEA).  

(iv) Right of separation in the event of non distribution of dividends: The shareholders 
of an unlisted joint stock or a limited liability company who would have voted in 
favour of distribution of the company profit shall be entitled to separation if the 
general shareholders’ meeting does not approve the distribution as a dividend of, at 
least, a third of the legally distributable profit obtained from conducting the 
business related to the corporate purpose during the previous year. This right shall 
be effective only from the fifth year on after the incorporation of the company (new 
Article 348 bis CEA).  

(v) Separation due to a substantial modification of the corporate purpose: Article 
346.1.a) CEA states as a legal cause of separation for the shareholders the 
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replacement of the corporate purpose. Now, this provision is also extended to 
include substantial modifications to the corporate purpose, as it had been generally 
admitted by the doctrine and case law. 

(vi) Minority request to convene a meeting: Article 168 CEA obliges directors to 
convene a general shareholders’ meeting if it were requested by a group of 
shareholders representing at least 5% of the share capital. Up until now, this 
provision stated that the general shareholders’ meeting had to be convened within 
a month from the date when it had been requested by the minority, something 
which was not compatible, in the case of a joint stock company, with the one 
month minimum term that had to elapse between the date of convening the 
general shareholders’ meeting and the date that it is held. The new Act comes to 
address this incompatibility establishing that the general shareholders’ meeting 
must be convened for its celebration within two months from the minority request. 

Unification of the rules on joint stock and limited liability companies 
 

(i) Causes included in the by-laws of joint stock companies for the exclusion of 
shareholders: The possibility, up until now foreseen only for private limited liability 
companies, to include in the company’s by- laws certain causes for exclusion of 
shareholders subject to the unanimous consent of all shareholders, has now been 
extended to joint stock companies (Article 351 CEA).  

(ii) Unification of the causes for winding-up: The causes for winding-up of joint stock 
and limited liability companies have been brought into line, making the cause of 
ceasing to conduct the business activity that comprises their corporate purpose, 
which was previously applied only to limited liability companies, applicable to both 
types of companies (Article 363.1 CEA). For this purpose, the business activity shall 
be considered to have ceased after a period of inactivity longer than a year 
(previously, the period of inactivity was established at three consecutive years).  

(iii) Unification of the rules on the appointment and liability of liquidators: The rule 
providing for the automatic conversion of a company’s directors into liquidators, 
unless otherwise stipulated in the by-laws of a company or by the general 
shareholders’ meeting in its winding-up decision, previously foreseen only for 
limited liability companies, has now been extended to joint stock companies (Article 
376 CEA). Moreover, the liquidators liability regulation in joint stock and limited 
liability companies has been unified, establishing for both that liquidators shall be 
liable to partners and creditors for damages incurred by the latter due to wilful 
misconduct or negligence in the performance of the liquidator’s duties (Article 397 
CEA). 

Regulation of general shareholders’ meetings in listed companies 
 

A significant part of Act 25/2011 is devoted to the transposition of Directive 2007/36/EC, which 
aims to facilitate and promote the exercise of information and voting rights by shareholders of 
listed companies within the European Union. In particular, the Directive aims to ensure that the 
general shareholders’ meetings are duly convened and that the documents related to them are 
available on time so that all shareholders, regardless of their residence, can make an informed 
decision when casting their votes. 
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For this purpose, Act 25/2011 introduces a new Section under Title XIV – dealing with listed 
companies – of the Corporate Enterprises Act, containing twelve provisions on the running of 
general shareholders’ meetings in this type of companies. The legislator has opted for a 
possibly over literal transposition of the text of Directive 2007/36/EC, giving rise to certain 
redundancies and issues with its compatibility with the general rules of the Corporate 
Enterprises Act. Furthermore, there are also reasons to object that some rules of general 
interest remain strictly limited to joint stock companies (this is the case, for instance, of the 
rules on conflicts of interest of representatives as described below). The most important issues 
of the new regulation are the following: 

(i) Minimum period for convening the extraordinary general shareholders’ meetings: 
The minimum period for convening the extraordinary general shareholders’ meeting 
is reduced to 15 days, provided that (a) the company offers the shareholders the 
possibility to vote via electronic means, and (b) the reduction of the convening 
period has been approved by express resolution of the ordinary general meeting 
with a majority of at least two thirds of the capital with voting rights, whose validity 
shall not go beyond the date of the next ordinary general meeting (Article 515 
CEA). In practice, this second requirement will involve including this resolution in 
the recurrent items for the agenda of the ordinary general shareholders’ meetings 
of listed companies.  

(ii) Notice calling the general shareholders’ meeting: The company must issue the call 
for the general shareholders’ meeting in at least the following ways: (a) in the 
Official Gazette of the Commercial Registry or in one of the Major Spanish 
newspapers, (b) on the Spanish Securities & Exchange Commission website, and 
(c) on the company’s website (Article 516.2 CEA). 

(iii) Restriction of the right to add items to the agenda: The general right of the 
shareholders representing at least 5% of the share capital within listed companies 
to add items to the agenda of the general shareholders’ meetings is limited in two 
ways: first, this right shall not be exercised in relation to extraordinary general 
shareholders’ meetings and, second, this right shall be conditional on the 
justification of the new items to be included in the agenda. In contrast, a new right 
of shareholders representing at least 5% of the share capital has been introduced, 
so that they can present well-founded proposals based on the existing items of the 
agenda, both in ordinary and extraordinary general shareholders’ meetings (Article 
519 CEA). 

(iv) Shareholders’ information rights: The directors shall not be bound to respond to 
specific questions from shareholders when the answer is clearly available on the 
company’s website in a Q&A format (Article 520 CEA). 

(v) Proxy voting: Any provision in the by-laws limiting the proxy voting in the general 
shareholders’ meetings is forbidden and subject to invalidation. The company shall 
set up a system of electronic notification of the appointment and revocation of the 
proxy (Article 522 CEA). 

(vi) Proxy’s conflict of interest: The proxy must duly inform the shareholder of any 
possible situation of conflict of interest and refrain from voting in the general 
shareholders’ meeting if such a situation exists, unless he/she receives specific 
voting instructions (Article 523 CEA). This provision includes a list of situations 
where a conflict of interest is considered to exist. 

(vii) The exercise of voting rights by the custodian institutions: The financial 
intermediaries representing their clients in a general shareholders’ meeting of a 
listed company shall exercise their right to vote in divergent ways if they had 
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received specific instructions to vote differently. For that purpose, they shall notify 
the identity of their clients, the number of their shares subject to voting and the 
intermediary instructions, if they have received them, to the company within the 
seven days before the holding of the general meeting (Article 524 CEA). This 
provision, which raises the 6th Recommendation of the Code of Good Governance 
to the status of law, aims to regulate, with a certain degree of imprecision, the 
performance of “global custodians” who formally appear as legitimate shareholders, 
but who are actually acting as fiduciary holders on behalf of the investor. 

(viii) The exercise of voting rights by a director: In the event of a public request for 
representation, the prohibition for a director to exercise his/her voting rights in a 
situation of conflict of interest is excluded when the director has received specific 
voting instructions for each of the items on the agenda where the conflict has 
arisen (Article 526 CEA). 

Amendment of the regulation relating to the independent expert’s report on 
mergers 

In addition to revising the text of the Corporate Enterprises Act, Act 25/2011 introduces some 
technical changes to the Securities Market Act (“Ley del Mercado de Valores”), the Act on 
Collective Investment Institutions (“Ley de Instituciones de Inversión Colectiva”) and the Act on 
Structural Modifications of Enterprises (“Ley de Modificaciones Estructurales de las Sociedades 
Mercantiles”) (the “SME”). Due to its particular importance, it is well worth to look into the 
amendments to the SME. 

Article 34 of the SME, relating to independent expert reports on mergers in which the acquiring 
company is a joint stock company, established in paragraph 5 that such a report was 
unnecessary if all the partners of the companies participating in the merger agreed that it was 
unnecessary or if it were a merger of wholly-owned subsidiaries. The Act amends this provision 
in order to establish that in both of the cases mentioned above (agreement of all the partners 
or merger of wholly-owned subsidiaries), the independent expert’s report on the merger project 
itself (this is, with regard to the share exchange and the evaluation of the respective capital net 
worth) shall not be necessary. However, the opinion of the experts shall be necessary about 
whether the net worth of the companies being absorbed in the merger is, at least, equal to the 
capital of the new company or to the capital increase of the acquiring company. 

The legislator reflects thereof the interpretation of the doctrine with regard to the former 
provision 34.5 of the SME. Indeed, the Register and Notary Directorate1 (“Dirección General de 
Registros y del Notariado”) had stated that this provision should be interpreted as the possibility 
to waive the independent expert’s report by unanimous decision of the partners being limited to 
the part of the report referring to the valuation on the shares exchange ratio for the merger, 
but could not be extended to whether the net worth provided in the merger matches the capital 
delivered in exchange. This interpretation was based on the idea that the expert’s report on the 
equivalence between the net worth and the capital is not only in the interest of the 
shareholders, but also in the interest of the creditors, due to which the issuing of the expert’s 
report could not be left to the sole discretion of the shareholders. 

The problem now is that the amendment introduced by Act 25/2011 extends the requirement 
for the report on the equivalence between the net worth and the capital to mergers between 
wholly owned subsidiaries, which does not make sense (as in this type of merger capital 
increase does not exist nor is it possible therefore to refer to equivalence between capital and 
net worth) and it is in direct contradiction with Article 49.1.2 of the SME (which exempts the 
requirement for independent experts’ reports in mergers between wholly-owned subsidiaries). 

                                                 
1 Resolution of the Register and Notary Directorate of February 2, 2011. 
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The information contained in this Note is of a general nature and does not constitute legal advice. This 
Note was prepared on 3 October 2011 and PEREZ-LLORCA does not commit to any update or revision 
of its contents  
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